CITY OF CHERRYVALE
___________________________________________________________
MEETING OF THE CITY COUNCIL
REGULAR MEETING
APRIL 6, 2015
7:00 PM
Working for a better tomorrow… today.
ORDER OF BUSINESS
CALL MEETING TO ORDER
INVOCATION
PLEDGE OF ALLEGIANCE
ROLL CALL
NEW BUSINESS
A. PROPOSED ORDINANCE 15-4661: JAIL COSTS
Presented by Travis Goedken, City Administrator
RECOMMENDED ACTION: Adopt Ordinance 15-4661
B. MOWING BID AWARD
Presented by Travis Goedken, City Administrator
RECOMMENDED ACTION: Award mowing bid to Ed Keleman, conditional on
insurance requirements, for the cemetery mowing for $4,000/month; and the
remaining options to TLC Nursery as presented..
C. CONSENT AGENDA
Presented by John Wright, Mayor
RECOMMENDED ACTION: Approve the consent agenda as presented.
1. Appropriations Ord. No. 15-0327
$72,522.76
a. Approval of Purchases over $5,000
i. Blue Cross-Blue Shield
$9,351.53
ii. Republic Services
$9,787.93
2. Consideration of the minutes for March 16, 2015 Regular Meeting

OLD BUSINESS
A. INTERIM SMELTER WASTE AGREEMENT
Presented by Travis Goedken, City Administrator
RECOMMENDED ACTION: Take appropriate action.
WORKSHOP
1. Montgomery County Action Council Work Plan
INFORMATIONAL ITEMS
1. Department Monthly Reports
a. Police
b. Fire
c. Public Works
d. City Clerk
e. City Administration
2. Annual Report
3. Job Fair
ADJOURNMENT

ORDINANCE 15-4661
JAIL COSTS
AN ORDINANCE ALLOWING FOR COSTS INCURRED BY THE CITY IN THE
IMPRISONMENT OF PERSONS FOUND GUILTY, PLEAD GUILTY, OR PLEAD NO
CONTEST, TO BE ASSESSED TO THE DEFENDANT FOR THE CITY OF CHERRYVALE,
KANSAS.
BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF CHERRYVALE,
KANSAS, THAT:
The Code of the City of Cherryvale is hereby amended by adding a section which reads as
follows:
9-115. Jail Costs.
In addition to the costs assessed against the defendant as otherwise provided by ordinance of the
City, the judge of the municipal court is hereby authorized to assess against a criminal defendant
who has been found “guilty,” entered a plea of “guilty,” or a plea of “nolo contender,” the costs
of incarceration of such defendant in the amount of per diem costs to the City of such
incarceration.
PASSED AND APPROVED THIS 6th DAY OF APRIL, 2015.

__________________________
John Wright, Mayor
ATTEST:

__________________________
Christopher Weiner, City Clerk

CITY COUNCIL ACTION REPORT
Proposed Agenda Date: April 6, 2015

Subject: Proposed Ordinance 15-4661: Jail Costs

Guest: None

Background: Montgomery County Sheriff’s Office used to allow 7 days of incarceration
of Cherryvale defendants for free, after that; we would be charged $30/day for the
inmate. That policy has since changed to 2 days for free, with $30/day after that.
There are a few cities (3 that we know for certain) in Kansas that do assess these costs to
the inmate. The drafted ordinance is essentially the same as one of these cities.

Financial Consideration: For 2014, $810 (27 days) was paid for prisoner expenses; this
was during the 7 days of free incarceration. YTD, we have paid $150 (5 days) with a few
additional encumbered.

Legal Consideration: This concept was sent to the City Attorney for research and
opinion several weeks ago. At the time of the packet being assembled, no opinion has
been given.

Policy Consideration: N/A

Recommendation: Adopt Proposed Ordinance 15-4661 as presented.

CITY COUNCIL ACTION REPORT
Proposed Agenda Date: April 6, 2015
Subject: Mowing Bids
Guest: N/A
Background: The Governing Body issued an RFP for mowing city owned property and
nuisance abatement mowing, there were 3 replies to the RFP out of the 7 that were
solicited.
The bid board opened the packets and made the recommendation to award the cemetery
mowing to Edward Keleman for $4,000/month (not mowing), contingent on him
obtaining the required insurance. The bid board also recommends awarding the
remainder of the RFP to TLC Groundskeeping.
Financial Consideration: We estimate the savings on the cemetery by awarding this bid,
to be approximately $1,400/month. This also will allow the City to not need near the
part-time seasonal help, if at all. This will also free up full-time employees to perform
other projects, especially during the school year when we often lose our part-time help.
By awarding the rest of the RFP to TLC Groundskeeping, the savings to the City is
relatively unknown, however, will allow the City to not need near the part-time seasonal
help, if at all. This will also free up full-time employees to perform other projects.
Edward Keleman was the lowest bid for the cemetery mowing; TLC Groundskeeping
was the lowest bid on Logan Park, Cherryvale Community Center, and Liberty Street
Overpass; Barry Beurskens was the lowest bid on Lake Tanko Shoreline and Nuisance
Abatement. *Nuisances will most likely still be done by City staff, the award would be
used for backup.
Legal Consideration: N/A
Policy Consideration: The award of the bid aligns with the RFP.
Recommendation: Award the cemetery mowing to Edward Keleman for $4,000/month,
contingent on obtaining the required insurance; and the rest of the RFP to TLC
Groundskeeping for Logan Park - $292.50/mowing, Cherryvale Community Center $47.50/mowing, Liberty Street Overpass - $175/mowing, Lake Tanko Shoreline $135/mowing, and Nuisance Abatement at $65/man hour.

AGREEMENT TO PERFORM INTERIM WASTE MANAGEMENT ACTIVITIES
Between
Kansas Department of Health and Environment,
The City of Cherryvale
And
United States Steel Corporation and Citigroup Global Market Holdings, Inc.
SUBJECT:
TERM:

Interim Smelter Waste Management in Cherryvale, Kansas
_________, 2014 through completion of the project as described herein.

Now on this ___ day of MarchJanuary, 2015, (“Date of this Agreement”) the Kansas Department
of Health and Environment (“KDHE”), the City of Cherryvale (“City”), and United States Steel
Corporation and Citigroup Global Market Holdings, Inc. (“Respondents”) (collectively the
“Parties”) enter into this Agreement to Perform Interim Waste Management Activities
(“Agreement”) in Cherryvale, Kansas.
The Parties stipulate that this Agreement was negotiated in good faith and is in the best interests
of the Parties in protecting public health and the environment. The City and Respondents deny
any responsibility and do not admit liability for the contamination or waste at the Site, as defined
herein, and the surrounding environment. With regard to the denial of responsibility and nonadmission of any liabilities by the City and the Respondents, there is hereby incorporated by
reference the provisions of the Consent Order dated April 7, 2003 in Case No. 03-E-0022BER,
the Amendment to Consent Order dated June 4, 2007, and the Second Amendment to Consent
Order dated May 3, 2013, including particularly but without limitation, Sections 6, 7, 8, 61 and
77 of the Consent Order and Sections 4, 5, 6 and 7 of the Second Amendment to Consent Order.
For purposes of the aforesaid denials of responsibility and non-admission of any liabilities, the
term "Site" as used in the Consent Order shall be deemed to also include the area and property
described in Section 1 of the Second Amendment to Consent Order and in Section 1.B hereof.
Without prejudice to or in any way limiting such denials of responsibility and non-admissions of
any liabilities, the City and the Respondents agree to enter into this Agreement and perform the
activities described herein. KDHE enters into this agreement under the authority provided in
K.S.A. 65-3453(a)(6).
THE PARTIES MUTUALLY AGREE TO THE FOLLOWING:
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Between KDHE, the City of Cherryvale, United States Steel Corporation
and Citigroup Global Market Holdings, Inc.
April, 2014

1.

Definitions - Terms used in this Agreement, if defined in state statutes or the associated
regulations, shall have the meanings assigned to them in the statute or the regulations. To
the extent not inconsistent with the meanings assigned to them in statute or regulation, the
terms listed below, if used in this Agreement or in attached or incorporated documents,
shall have the following meanings:
A.

“Former National Zinc Facility” shall mean the facility and real property operated as
a zinc smelter by National Zinc Company, as shown in Exhibit 1.

B.

“Site” shall mean all property owned by the City and all rights-of-way and easements
held by the City within the City limits, as shown in Exhibit 2, where smelter waste
and contaminated soil contacting smelter waste from the Former National Zinc
Facility has been transported or otherwise disposed.

C.

“City of Cherryvale Interim Smelter Waste” shall mean all smelter waste and
contaminated soil containing smelter waste uncovered and removed by the City in the
course of construction and maintenance activities at the Site conducted at any time
prior to the termination of this Agreement. City of Cherryvale Interim Smelter Waste
includes approximately 3,000 cubic yards of material currently temporarily stored by
the City at the Cherryvale dog kennel/former wastewater treatment plant property
located at 1276 W. Main Street in Cherryvale, Kansas (“City Interim Waste Storage
Facility”).

D.

“Respondents’ Interim Smelter Waste” shall mean all smelter waste and contaminated
soil uncovered and removed by Respondents in the course of smelter waste and soil
removal activities within the City of Cherryvale, Kansas and temporarily stored by
Respondents on the EPA Repository at the Former National Zinc Facility as shown
on Exhibit 3 hereto (the "Respondents' Interim Smelter Waste Facility"), prior to the
termination of this Agreement. Respondents’ Interim Smelter Waste includes the
existing waste pile temporarily stored by Respondents at the Respondents' Interim
Smelter Waste Facility. The City has granted Respondents an easement covering the
Respondents' use of the Interim Smelter Waste Facility, together with needed access
and work areas related thereto.

2.

Within ninety (90) days after the Date of this Agreement, the City shall submit to KDHE
for approval a Stockpile Management Plan which describes and provides for best practices
for management of the present and future City of Cherryvale Interim Smelter Waste at the
City Interim Waste Storage Facility. The Respondents shall at their cost work with and
assist the City in preparation of the Stockpile Management Plan, and shall at their cost
make their independent environmental consultants available to assist in preparation of the
Stockpile Management Plan, and to make recommendations to the City in the development
and implementation of said Stockpile Management Plan, and to provide estimated costs for
the development, implementation, and maintenance and performance of the Stockpile
Management Plan. All decisions as to the final content of the Stockpile Management Plan
shall be reserved to and approved by the City, subject to approval by the KDHE. Best
practices in the Stockpile Management Plan shall ensure protection of human health and
the environment by preventing direct contact to and migration of the City of Cherryvale
Interim Smelter Waste.

3.

Neither the Respondents nor their consultants shall have any liability to the City or any
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other party for or arising out of the assistance provided by them to the City hereunder,
which assistance is voluntary and furnished by the Respondents at the City's request on a
non-compensated basis. Nothing in this Aagreement, however, changes or affects the
liability or responsibility each party may have to the other, or to third parties outside of
except as provided for by the provisions of this Agreement. to Perform Interim Waste
Management Activities. It is understood and agreed that as between the City and the
Respondents, tThe City shall be solely responsible for conducting all operations required
at, and paying for costs associated with, operation of the City Interim Waste Storage
Facility, and for implementing, conducting and paying for all of the activities required by
the Stockpile Management Plan; provided, that the foregoing allocation of cost liability to
the City is final and binding as between the City and Respondents only, and is without
prejudice to, and the City reserves all of its rights, to assert and prosecute claims for
defective performance against third party vendors of goods or services utilized by the City
in developing, implementing, conducting, maintaining and/or performing the activities
required of it under the Stockpile Management Plan. The City shall also continue to have
responsibility for the City of Cherryvale Interim Smelter Waste until it is finally disposed
of at the location specified in paragraph 5 below.
4.

Pursuant to the aforementioned Second Amendment to Consent Order, Respondents are
required to complete a Removal Site Evaluation and develop a Removal Action Design
("RAD") for smelter-related materials in the City of Cherryvale. Following KDHE’s
approval of the RAD, Section 13.h of the Second Amendment to Consent Order requires
KDHE and Respondents to negotiate in good faith as to whether Respondents will
implement the RAD. Nothing contained in this Agreement shall in any way obligate the
Respondents to implement the RAD, or in any way abridge, limit, alter or adversely affect
the Respondents' rights under Section 13.h of the Second Amendment to Consent Order.

5.

All City of Cherryvale Interim Smelter Waste and Respondents’ Interim Smelter Waste
(not to exceed a volume of 15,000 cubic yards without the consent of Respondents), shall
be finally disposed of by Respondents, at Respondents' cost, on the Former National Zinc
Facility at a location to be selected by Respondents, with KDHE approval, at or near the
Respondents' Interim Waste Facility (the "Final Disposal Site"). Such final disposal shall
occur either (1) in accordance with the aforesaid RAD, if the RAD is implemented by
Respondents, or (2) pursuant to the Consent Order as amended by the First Amendment to
Consent Order, if Respondents do not implement the RAD. It is understood and agreed
that as between the City and the Respondents, tThe City shall,agrees at its sole cost, to
excavate, transport and deliver all City of Cherryvale Interim Smelter Waste to the Final
Disposal Site, and at its sole cost, close the City Interim Waste Storage Facility as approved
and directed by KDHE; provided, that the foregoing allocation of cost liability to the City
is final and binding as between the City and Respondents only, and is without prejudice to,
and the City reserves all of its rights, to assert and prosecute claims for defective
performance against third party vendors of goods or services utilized by the City in
developing, implementing, conducting, maintaining and/or performing the activities
required of it under the Stockpile Management Plan. Delivery of City of Cherryvale
Interim Smelter Waste by the City shall commence on thirty (30) days' written request from
Respondents and shall continue on a schedule mutually agreeable to City and the
Respondents until completed.

6.

The City and KDHE further agree that pursuant to existing easement from the City, the
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Respondents may permanently use such portion of the Former National Zinc Facility as is
needed for the Final Disposal Site, and for access and work areas in and around the Final
Disposal Site, both to finally dispose of the City of Cherryvale Interim Smelter Waste and
Respondents' Interim Smelter Waste, and if Respondents implement the RAD, to finally
dispose of any and all other smelter-related materials that may be excavated and/or
accumulated from within the City of Cherryvale pursuant to the RAD, with all such uses to
be without charge by the City.
7.

KDHE agrees to provide technical oversight and regulatory management throughout the
term of this Agreement. KDHE’s activities shall include, but are not limited to: a) assuring
that the work set out in this Agreement complies with applicable state and federal statutes
and regulations; b) providing oversight during field activities, c) establishing and
maintaining the administrative record file; and d) conducting any necessary community
involvement activities.

8.

Respondents agree to reimburse KDHE for all direct and administrative costs incurred in
relation to the activities described herein pursuant to the terms of the Second Amendment
to Consent Order for the National Zinc Site, dated May 3, 2013. The City of Cherryvale
agrees to allow access to, or arrange access for, KDHE and Respondents and their agents or
contractors for the purpose of carrying out their respective obligations under this
Agreement, including Respondents' assistance to the City in preparing and implementing
best management practices pursuant to the Stockpile Management Plan at the City Interim
Waste Storage Facility.

9.

The City of Cherryvale agrees to ensure that all work products on behalf of the City that
constitute the practice of geology, engineering, architecture, or surveying will be sealed,
signed, and dated by a professional licensed by the Kansas State Board of Technical
Professions to practice in the State of Kansas.

10.

The City of Cherryvale agrees to provide at least seven (7) days advance notice of all field
activities conducted pursuant to this agreement by completing KDHE’s Field Activities
Notification Form, available online at:
http://www.kdheks.gov/remedial/fieldactivities_notification.html.

11.

Nothing herein shall preclude KDHE from undertaking or causing to be undertaken any
response actions that may be necessary to study or mitigate conditions at the Site which
present actual or potential threats to public health or welfare or the environment.

12.

This Agreement shall terminate upon the City’s and Respondents’ receipt of written notice
from KDHE that the terms of this Agreement have been satisfactorily completed.

IN WITNESS WHEREOF, the Parties have executed this Agreement through their duly
authorized representatives.
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FOR

KANSAS
DEPARTMENT
OF
HEALTH AND ENVIRONMENT

Robert Moser, MD, Secretary,
Kansas Department of Health
and Environment

Date
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FOR THE CITY OF CHERRYVALE

Signature

Printed Name

Title

Date
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FOR UNITED STATES STEEL CORPORATION

Signature

Printed Name

Title

Date

7
Agreement to Perform Interim Waste Management Activities
Between KDHE, the City of Cherryvale, United States Steel Corporation
and Citigroup Global Market Holdings, Inc.
April, 2014

FOR CITIGROUP GLOBAL MARKET HOLDINGS, INC.

Signature

Printed Name

Title

Date
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CERTIFICATE OF MAILING
(To be finalized after Agreement is fully executed)

3334904v1
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CITY COUNCIL ACTION REPORT
Proposed Agenda Date: April 6, 2015

Subject: Interim Smelter Waste Agreement

Guest: N/A

Background: Upon the last approval of this agreement by the Governing Body, it was
my understanding that the agreement had been negotiated with all parties. Apparently
this was not the case. Also, Nancy Ulrich who was the attorney working on this for
KDHE is no longer with the organization and a new attorney has been assigned. If the
agreement is approved as presented THIS WILL BE THE FINAL APPROVAL as this
agreement has been approved by both KDHE and the responsible parties – per Teresa
Woody.

Financial Consideration: There are no changes in future costs between this agreement
and the previous.

Legal Consideration: Teresa Woody has been the legal consultant for this project and
does not have any large concerns with the current agreement.

Policy Consideration: N/A

Recommendation: Take appropriate action.

